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FEDERAL ELECTION COMMISSION
WASHINGTON, DIC. 20463

Facsimile No.:

202) 293-7783

John Bagwell, Esq. TR
Lerman Senter PLLC JuL 22 zma

2000 K ‘Street N.W.

Suite 600
‘Washington, D.C. 20006

RE: MUR 6627
Journal Broadcast Group-
Dear Mr. Bagwell:

On August 22, 2012 and September 11, 2012, the Federal Election Commission notified
your client, Journal Broadcast ‘Group; of a complamt and supplemental complaint alleging
violations of certain sections of the Federal Election €Campaign Act of 1971, as amended (the
“Act”™). Copies of the complaint and supplemental complamt were provnded to your cllem at'that
time.

Upon further review of the allegations contained in the complaint, the Commission, on.
July 9, 2013, voted to find no reason to believe that Journal Broadeast:Group violated 2 U.S.C.
§§ 441a and 4416. Accordingly, the Commission closed its file in this matter.

Docuiments related to the case will be-placed on the public record. within.3Q days. See
Staterrient of Policy Regarding Disclosure of Closed Enforcément arid Related Files,
68 Fed. Reg 70,426 (Dcc 18 2003) and Statement of'P'olicy Regardmg Placmg Flrst General

mformatton

If you have any questions, please eontact Kimberly Hart, the attorney assigtied to this
matter at (202) 694-1650. :

Sincerely,

Mark Shonkmler
Assistant General Counsel

Enclosure
Factual and Legal Analysis




13044342377

19

21
22
23
24

25

26

27

28

29

30

31 .

FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS

MUi{ 6627
RESPONDENTS: Matthew Canovi
| Can‘qvi'_& Associates, LLC
Journal Broadcast Group
I. INTROBUCTION
This matter was generated by a complaint filed by Thomas: Shane Stilson. See
2 US.C. § 437(g)(a)(1). €. Michael Moon was a 'c.‘a:'\d‘id’ate-in the 2012 Z'R.’ep:ubt?'.ican._pri'mary in
the Missouri seventh congressional district. His principal campaign committee is Mike Moon for
Congress and Craig Comstock in his official capacity as treasurer (the “Commiittes”). Matthew
Canovi produces and hosts a weekly two-hour radio program (“The Gun Show™) broadcast on
104.1 KSGF-FM. Moon regularly appeared as a political corminentator on “The Gun Show™
prior to, during, and after his candidacy. Journal Broadcast Group (*Journal Broadcast™) 6wns:
the radio station which sells airtime to. Canoyvi to breadcast “The. Gun Show.” Canovi &
Associates, LLC is a limited liability company-owned by Canovi.
The Coxﬁplaint alleges that Respondernits violated the Federal Election Campaign Act of
1971, as arnended (the “Act”), and Commission regulations. in connection with-Moor’s.
acceptance of excessive or prohibited iri-kind corporite cortributions resiilting from his.
appearances on “The Gun Show.”
Separate responses were filed by Meon, the Committee, Canovi, and Journal Broadcast.
See Moon Resp. (Sept. 10, 2012), Committee Resp. (Sept. 10, 2012), €anovi Resp. (Sept. 27,

2012), and Journal Broadcast Resp. (Oct. 1, 2012). -As detailéd below, the Commission. found.no



13084342378

10

11

12

13

14

15

16

17
18

19

MUR. 6627 (Moon)

Joint Factual and Legal Analysis

for Canovi, Canovi & '
Associates and.Journal Broadcast Group

reason to believe that Respondents violated the Act by making or accepting excessive or
prohibited in-'ki-n& corporate contributions. |
L FACTUAL AND LEGAL ANALYSIS

Beginning in May 2011 (several months prior to Mider: becoming a candidate); }and'
continuing after his loss in the August 2012 Republican primary, Moo.n regularly appeared.as a
political ;:ommentator- on“The Gun Show,” a weekly _two-héur radie program hosted by Canovi.
Moeon Resp. at 1; Canovi Résp. at 1. The show is broadcast on 104.1 KSGF-FM (“KSGF”), a
Springfield, Missouri radio station owned by Journal Broadcast. Joumal Broddeast Resp. at 1.
Moon’s participation on “Fhe Gun -'Show’-; typically was limited to approximatcly five mitiites of
airtime in the secand hour of the show, with the last two or three minutes allotted for political |
<:ox‘nmentar—y.l Moon Resp. at 1.

The Complaint alleges that the radio show appearances constitute. unreported in-kind

contributions because Canovi and Moon advocated Moon’s election and solicited contributions

for his campaign. Compl. at.1. Moon acknowledges that his commentary was political in nature
and that, although he periodically mentioned his candidacy, he did not-do so in every-appearance.
Moon Resp. at 1. Moon further states:that he did not provide his usual comnicntaty on: June 9,
29:;1‘2-, when he hosted “The. Gun Show” in Cauvvi’s a_bsenée. Id. According to Moo, the_r-‘e' was.
ione mentldn of his Committee’s website and one mention:of an upcoming campaign rally. Jd.

He dénies saliciting contributions during his appearances on “The Gun: Show.” Id Canovi

! Moon states that the first hour of the Show involved discussions.of the:latest advances in firearms (or the

specific topic of the day) and the second hour involved.a discussion of Second: Amendment:issues. /d
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confirms that Moon was.a political commentator during the second hour of “The Gun, Show™
before, during, and after Moon’s Car'-ididaey.i Canovi Resp. at 1.

Journal Broadcast states that it is: the licensee of KSGF and that ;"[’lxe Gun Show” is.
independeritly produced and hosted on airtime sold to Canovi, an unrelated third party,® Journal
Broadcast 'liesp,. at 2. Journal Broadcast further states that Canoevi is not.an employee of either
KSGF orJ our-hal- Broadcast and that he: purchases two hours of airtime on KSGF at the same

market ratc that the station sells time for more traditional advertisements.* Jd Journal Broadcast

provides & staff person to eperate the radia control board dtiring the broadcast of “The Gun

Show,” which is included in the cost of the airtime, but Journal Broadcast has no.invalvement
with the show’s content.’ Jd,

The Complainarit supplemented the initial allegation with information relating to
archived podcasts of 38 airings of “The Gun Show” between October 16,2011, and August 4,
2012.% See Compl. Suppl. (Sept. 11, 2012). Our review of tﬁe available podcasts indicates that
Moen appeared on 28 of the 34 shows aired during his candidacy and that Moon and Canovi

either referred 'listeners to the Committee’s website or encouraged listeners to support Mo"on--'s

2 The avallable mformatlon mdxcates that Canovi is the sole owner of Canpw & Associates. Thereis no

information to indicate that Moon receives any type of ¢ompensation from: Canovi or Journal Broadcast for his
hosting. dutles

4 The sole sharehoider of Journal Broadcast Group-is Journal Broadcast. Corporation. which operates:as a
subsidiary of Journal Commuraications, Inc. Journul Broadcast Kesp. at ko

4 Complainant asserts that Canovi pays $250 per hour for the airtime, or-$2,000' per month. Compl. at 2.

s Journal Broadcast further responds that the. Complamt does:not allege a violation on its part and further
denies that it has made any contributions to Moon’s campaign or that it has any materials relevant to‘the Complaint.
Joumal Broadcast Resp. at 3. It requests;that the Commission dismiss it as a Respondent in the.matter. /d

6 Although Complainant refers to Moon as Canovi's: co-host, the podcasts indicate:that Meon generally
provided:political commentary during the last five-minutes.of the showrather than being present:and involved in the
discussions during the. remaimier of thn show. ‘However, tirere-are-a few-instsnces when Moon appeared on the
show and participated in the general discussion. See generally Compl. Stppl.
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candidacy during 19 of those 28 shows. Jd. During three of those 19 shews that referenced
Moon’s: candidacy, Moon and Canovi also solicited financial support for Moen’s canipaign.or
Canovi encouraged listeners to contribute to Moon’s campaign by asking listeners to support
“like-minded” candidates. /d. (claiming that solicitations'took ‘place on February 25, April 28,
and June 23, 2012). The Supplement also asseits that, from. the inception of the campaign, Moon
placed campaign material, at no charge, in every one of the ¢lectronic newsletters distributed by

Canovi; the Complaint alleges that the Committee failed to report the reeeipt of an in-kind

confribution. from Canovi and failed to place; a proper ditelairaer on the advertisement.” Jd, at 3.

T,I‘h,é: Act prohibits corporations from making contributions to. federal candidates. or their
committees. 2 U.S.C. § 441b(a). The. Act.also prohibits an individial from making a
contribution to a candidate or authorized political comnittee in any calendar year which
aggregates in excess of $2,500. 11 C.F.R. § 100.52(a) (2012 ¢ycle). “Anything of value”
includés an in-kind contribution. 11 C.F.R. §§ 100.52(d)(1); 100.111¢a). All political
committees are required to file reports of their receipts and di,sfbursement.‘s___. 2US.C. § 434(a).

'Contributions.do not include “any cost[s] incurred in covering a news story, commentary
or editorial by any broadcasting station (including a cable television operator, programmer-or
producer), Wb site, newspaper, magaziie or oﬂie.r'peﬁédigal.- publication . .., unless the facility

is owned or controlled by any political party, political committéc, or candidatef.] 11 C.E.R.

? Moon did not spec1ﬁcally respond.to the allegation regarding the. newsletter and Canovi responded-that he

was unclear as to howto respond to the information contained in the Supplément to;the Complaint as it citedto no.
particular statutory provision. See Moon Resp. at: 1-2; Canovi. Resp. at’l. It appears that.Complainant:is alleging
that the Committee received an in-kind contribution from Canovi since:Canovi sells advertising-and sponsorships for
the newsletter and failed. to place the proper-disclaimers on the advertisements. ‘We reviewed the archived
newsletters available on Canovi's websnte but could not locate any editions that:contained any'type:of Moon
advertisements. See hitp://wivw: om (last accéssaed on.Jah. 23, 2013). Based on the lack .of available
information supporting; Qomplainant’s allegatmn, the Cornmission: fotind.nio:reasor to believe:that the Comminea
wolated 2 U.s. C §§ 434(b) -and 441f by faxlmg 1o report | the recewt of a potantmlly prohthnted in:kitd .corpornte

4
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§ 100.73; see also 2 U.S.C. § 431(9)(B)(D) (exeniﬁtihg‘ certain news steries; commentaries, or
editorials from the definition of expenditure); 2 U.S.C. § 434¢(f)(3)(B)(i) (exempting
communications within certain new stories, commentaries, or editorials from the definition of
electioneering communication). This exclusion.is known as the “press exemption ™

If the press exemption applies to Caﬁovi, there is no r{;sultin_gz in-kind contribution to
Moon or the Committee. On the other hand, if the press exemption does not:apply to Canovi,
Moon’s appearances could eonstitute a prohibited corporate or excessive in-kind ‘centribution te
the Committee.?

The Commission conducts a two-step.é.nal_;}sis to ‘determine whether the press exeniption
applies. First, the Commission asks whether the entity engaging in the activity is a press entity.
See Advisory Op. 2005-16 (Fired Up!). Second, in determining the scope of the exemption, the-

Commission considers (1) whether the press entity is owned or controlled by a political party,

political comniittee, or candidate, and if not, (2) whether the press entity is-acting as.apress

entity in conducting the activity at issue (i.e., whether the entity is acting in its “legitimate press
function”). See Reader’s Digest Association v: FEC, 509°F. Supp. 1210, 1215 (S.D.N.Y..1981).
If the press entity is not owned or controlled by any political party; pulitical commiftes; or-

candidute, and if it is acting as a press entity with respect to the condugt in question, the press

-exemption applies and imimunizes the activity at issue.

In déterminirig whether Canovi & Associates qualifies for the. press exemption, we first

consider whether it is a press entity. When conducting that analysis, the Commission “has

focused on whether the entity in question produces on a regular basis a program that

8 Canovi:& Associdtes i3 Canovi’s limited liability company. Commission regulatiops provide that, so long

asa llmlted llablhty company does not’ opt 0 be treated ilke a corporatlen for tax purposes a centrxbutlon from a

S
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disseminates news stories, commentary, and/or editorials.” Advisory Opinions 201.0-08;
(_Citizens.Uhi"te'c’ij),- 2007-20 (XM Satellite Radio, Inc.), 2005-19 (Inside. Track).” The available
information indicates that Canovi & Associates is ',iin_"_thgbusi'ness of producing on a.regular;
weekly basis a talk radio program d,i'séussi'ng issues related fo the Second Amendmient. It is
therefore a. press entity. See Advisory Opinions 2007-20-(XM Satellite Radio, Inc.) and:2005-19
(Inside Track) .(a_z,'ppl-yi_ng the press exemption to a radio program where the host operated a
corporation that produced a show end purchased airtime to bmad‘éabt: her shéw). That Canovi
has. supparted Moon’s candidacy is ifrel'evam because the Commissioun has determined that “an.
entity otherwise eligihle for the press exemption does not lose ifs eligibility merely because of 2
lack of ebjectivity in a news story, commentary, or editorial.” Advi‘sofy Opivions 2010-08
(Citizens United), 2005-19 (Inside Track), 2005-16 (Fired Up!).

We next consider whether the press entity is owned or controlled by a political party,

political committee, or candidate. Available information indicates that Canovi & Associates is

not owned or controlled by apolitical committee, political party or candidate. Although Moen

regularly appears on “The:Gun Show” as & guest, there is no information suggesting that he (or
any other candidate, committee or political party) has ariy: ownership- interest in the entity. All
available infommation indicates that Canovi controls the. content of the.entire show.

We alse consider whether the press entity is acting in it legitimate press function with

respect to the activity at issue, paying particular attention to whether the materials under

‘consideration are available to the general public and whether they are comparable in form to

those ordinarily issued by the entity. Advisory Opinions 2010-08 (Citizens United), 2005-16:

The. Commission has also noted that the analysis of whetlier an-entity qualifies a3 a press entity does not
necessarily:turn on the-presence or absence of any one particular fact Advxsory Opinions.2010-08 (Citizens
United), 2007-20-(XM Satellite Radio, Inc. ) 2005-19 (Inside Track):

6
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(Fired Up!). “The Gun Show” is available to the general public residing in or near Springfield,

Missouri, which includes poténtial voters within Missouii’s seventh ¢ongressional district. See

i/ www ksgf.com. (last accessed January 22, 20"13)'.. Podcasts of “The Gun Show" are also

available for download through the radio station’s website. See

http://M.lggﬂcom/podcasts/thegunshow/ (-la's't. accessed February 2, 2013). In.addition,a

review of the podcasts §rGVided by Complainamt indicates thét “The Gun Show’s™ format was
similar to those shows ordinarily produced by 4iid paid for by a press entity.

Comp.l.aimmt- takes issiie ‘with the frequericy with which Maon appedred on “The Gun
Show” and'the fact that he and Canovi expréssly advaeated Moon’s.candidacy. Compl. at 1;
Compl. Suppl. at 1. The Commission, hewever, has held that intermittent r,e_qut;.sts for
contributions to a candidate’s campaign do hot foreclose .ap:pl'icatién of the press éxemption; ds
long as the entity is not owned or controlled by a pelitical committee, political party, ora
candidate and the entity is not serving as-an intermediary for the receipt of the contributions, See
Advisory Op. 1980-109 (Ruff Times); see also Advisory Opinion 2008-14 (distinguishing,
between “regular” and “intermittent” express advocacy and selicitations), It further appears that
“The Gun Show”, for thie most part, has consistently followed the ﬁ'x'n‘e format; which did rot
include expressly advocating for Moon’s candidacy or solicitirig contributions to his

Committee.'® See generally Compl. Suppl. Since the three solicitations of funds for Moon’s

10 We. note, however, that there was at least on¢ show, and possibly two; that aired during Moon’s candidacy
where he hosted the entire show. See hitp:// ksgfi dcasts/thegunishow/ 15830252 Atml (last accessed
Jan. 22,2013). ‘While Complaidant allegés that Moon also hiosted the Juneé 3, 2012, show in.Canovi’s absénce, we
were unable to locate.a podcast for this particular show. In addition, there: were:some shows during his candidacy
where Moon’s appearance; lasted longer than the customary five injnutes-allotted at the-end of the second hour, See,

e.g:, hitip:/ivewsv:kspf-com/podeasts/thegunshow/ 164125606 litm} (June:28, 20:(2).(last accessed Jan: 22; 2013).

In previous MURS, the: Commission has: held that thepress exémption applies in instances where the
program format doés:nint-changé after the individual bicores:a.candidate. See MUR 5555 (Ross) (radio tatk show
host-who. became a.candidate was eligible far the. priss-axemption whére program format:did not change after he

7
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candidacy are not a regular, fixed part of “The Gun Shew,” it does. not prevent “The Gun Show”
from satisfyirig the press exemption requirements. Therefore, we. con‘c;,lude that:“The Gin Show”
was acting in its legitimate press function with regard to Moon’s appearances,

We thus. conclude that Maon’s appearances on “The Gun Show” do not.constitute
excessive ot proliibited in-kirid corporate contributions te the Committeé in violation of 2 U.S.C.
§§ 441a or 441b.

As to Journal Broadcast, the av-a.ilable information indicates that, because Canovi.
produces “Thie Gun Show” and maintains contral over its conient, Joumal Broadoast was acting '
as an etifrepreneui and not a press entity exereising its “unfettered right. .. to cover and comment
on political campaigns™ when it sold airtime to. Canovi.& Associates to breadcast “The Gun.
Show.” See Advisory Op. 1982-44 (DNC/RNC), eiting H.R. Repott No. 93-1239, 93d Congress,
2d Sess. 4 (1974); see also MUR 6089 (Hart) (citing to MUR5297 (Wolfé) (concluding that the
station acted as an entrepreneur, not.press entity, when it aired a show hosted by Wolfe because:
Wolfe paid for the airtime and maintained. comélete control over the content of the show)).
Therefore, we conclude that Journal Broadcast Group and KSGF have not made any prohibited.
or. excessive in-kind corporate contributions to the Commiittee in violation of 2 U.S.C. §§ 441a or
441b.

Accordingly, the Cornmission found no reason to believe that Journal Broadcast Group,
Canovi, and Canovi & Associates made and the Gomm’ittée‘ accepted a prohibited or excessive

candndacy in vwlatmn of2 U. S C §§ 441a and 441b

began to consnder candxdacy) and. MUR 4689 (Doman) (radxo guest-host who Iater becamc -a candldate was: ellglble
for the press examptinn for commentary critical of‘eventual opponent whera there was “no indicatiom that the
formats, distfibution, or other aspects of’ production” were any: different. when the candldate hosted thanthey were
when the reguiar host was present).



